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No. 13,695

IN THE

United States Court of Appeals

For the Ninth Circuit

V

John Foster Dulles, Secretary of State

of the United States of America,

Appellant,
vs.

Lee Gnan Lung, by his next friend

Lee Kut,
Appellee.

Upon Appeal from the United States District

Court for the Western District of

Washington, Northern Division.

APPELLEE'S PETITION FOR A REHEARING.

To the Honorable William Denman, Chief Judge, and

to the Honorable Associate Judges of the United

States Court of Appeals for the Ninth Circuit:

Comes now the appellee and respectfully petitions

the Court for a rehearing en banc upon the following

grounds and for the following reasons:



1. CASES OF WONG WING FOO v. McGRATH, 196 F. 2d 120

AND MAR GONG v. BROWNELL, 209 F. 2d NO. 448 ARE IM-

PLIEDLY OVERRULED.

The opinion filed March 30, 1954, states on pages 3

and 4 that the appellee did not allege in his com-

plaint that he had been denied any *' right or priv-

ilege" as a national of the United States. Examina-

tion of the transcript at pages 5 and 6 shows that

the complaint contained the following allegations

:

^^VIII.

''That in February of 1951 or approximately

one year ago, the plaintiff's father, Lee Kut,

caused to be prepared an identification affidavit

stating his relationship to the plaintiff and all the

particulars concerning him and that said identi-

fication affidavit was prepared for the purpose of

securing from the American Consul General in

Hong Kong, a travel document to enable the

plaintiff to travel to the United States; and that

said identification affidavit was filed with said

American Consul shortly thereafter so the plain-

tiff would be eligible to purchase transportation

to the United States in order to apply for ad-

mission here under the immigration laws as a cit-

izen thereof, but that the Consul failed and

neglected to take any action upon said applica-

tion and on October 11, 1951, wrote a letter stat-

ing that plaintiff had been interviewed at the

office of the American Consul but had not pre-

sented sufficient evidence to enable the Consul

to issue him a final document and that it was in-

definite when any travel document would be is-

sued because there were approximately 1800



cases ahead of the plaintiff's but that there is in

truth and in fact no good reason for such de-

lay because the plaintiff has submitted adequate

and competent evidence of his citizenship and
right to come to the United States and that the

American Consul, upon information and belief

of the plaintiff, has no intention of issuing the

plaintiff a travel document and that a year's time

is an unreasonable delay inasmuch as the plain-

tiff's right to a travel document could he de-

termined on a basis of the affidavits submitted

and that in any event, the plaintiff is subject to

examination by the United States immigration

authorities but by reason of the American Con-

sul's action aforesaid, the plaintiff has been

stopped from coming to tJie United States and

from applying to and presenting his proof to the

Immigration Service at a port of entry in the

United States, and that the said action of the

American Consul has been referred or appealed

to the Secretary of State upon information and

belief of plaintiff. That plaintiff is informed and

believes and therefore alleges that no action will

be taken upon said application and that if any

action is taken on it, it will be unfavorable, and

that plaintiff has no other remedy at law or other-

wise except the present one."

Section 503 is very broad in its terms. It says

that

''If any person who claims sl right or a privi-

lege as a national of the United States is denied

such right or privilege by any department or

agency or executive official thereof upon the

ground that he is not a national of the United



States, such person, regardless of whether he is

within the United States or abroad, may insti-

tute an action against the head of such depart-

ment. '^ (Italics ours.)

The exact right or privilege is not specified and it

will be noted that a claim on the part of such person

is sufficient to entitle him to relief under the statute.

It is difficult to imagine how a statute could be made

more broad. Surely the complaint in the instant case

is sufficient and apparently it was so considered by the

defendant since no motion to dismiss was made either

prior to or at the time of trial.

What constitutes a denial of a right or privilege

under the statute has been defined by this Court in

the Wong Wing Foo case, supra, where Judge Den-

man, speaking for the Court, said

:

''Nothing in the above text suggests that the

'action * * * for a judgment declaring him to be

a national' is to succeed some prior administrative

proceeding. This section is largely invoked where

there has been no administrative proceeding at

all. Such is the case where the Department of

State refuses to give a passport, Perkins v. Elg,

307 U.S. 325; Podea v. Acheson, 179 F. 2d 306

(Cir. 2) ; or where a consul refuses to register a

person as a United States national, Acheson v.

Mariko Kuniyuki, 189 F. 2d 741 (Cir. 9) ; or re-

fuses to allow a person claiming American citi-

zenship to come to this country, Acheson v. Yee
King Gee, 184 F. 2d 382 (Cir. 9) ; or where Amer-
ican citizens acting under claimed duress have

filed with the Attorney General notices of their
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renunciation of citizenship and then later seek to

have them set aside, McGrath v. Tadayasu Abo,
186 F. 2d 766 (Cir. 9) * * ********
*'We do not think the independence of the 903

action is lost in other cases where the denial

of 'the right or privilege' is preceded by a hear-

ing at which findings are made and a decision

reached. The right to citizenship is a priceless

thing and Congress in enacting Section 903 in

1940 well could have decided that citizenship

should not be denied one possessing it, by an ad-

ministrative proceeding. * * *" (Italics ours.)

It would appear that the opinion in the instant case

is inconsistent with the opinion in the Wong Wing
Foo case, supra, and the law, therefore, as to what

constitutes denial of a right or privilege should be

considered hy the entire Court.

The trial Court in the instant case made the fol-

lowing findings (Tr. 24) :

"TV.

''That in February of 1951 the plaintiff's

father, Lee Kut, caused to be prepared an identi-

fication affidavit, stating his relationship to the

plaintiff and all the particulars concerning the

same and that said affidavit was prepared for the

purpose of securing from the American Consul

at Hong Kong a travel document to enable the

plaintiff to travel to the United States; and that

said identification affidavit was filed tvith the

American Consul hut that the American Consul



failed to grant the plaintiff any travel docu-

ment.'^ (Italics ours.)

This finding was made on a basis of uncontroverted

evidence and we respectfully submit that the setting

aside of the findings of the trial Court in this case

overrules the case of Mar Gong v. Brownell, supra,

where the Court said

:

''Upon this appeal it is argued that such find-

ings are clearly erroneous in that all of the wit-

nesses testified positively that Mar Kwock Tong,

admittedly an American citizen, married Chin

Poy Sue and that the plaintiff, Mar Gong, was
born to that marriage in China as the couple's

second child. It is urged that this positive testi-

mony was uncontradicted and we must follow the

rule stated in Ariasi v. Orient Ins. Co. (9 Cir.),

50 F. 2d 548, 551, to the effect that in the ab-

sence of contradictory evidence and any inher-

ent improbability in the testimony a court cannot

arbitrarily reject the testimony of a witness which

appears credible.

"This court has had occasion recently to uphold

the findings made by the trier of facts which re-

fused to credit a witness ' testimony even although

that testimony is not contradicted. National

Labor Relations Bd. v. Howell Chevrolet Co., 204

F. 2d 79, 86 (affirmed Howell Chevrolet Co. v.

Labor Bd., U.S , Dec. 14, 1953)."
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2. KIYOSHI KAWAGUCHI v. ACHESON, 9 CIR., 184 F. 2d 310,

AND ACHESON v. NOBUO ISHIMARU, 9 CIR., 185 F. 2d 547

ARE OVERRULED.

The opinion filed March 30, 1954, stated that the

District Court had no jurisdiction to require the issu-

ance of a certificate of identity to permit the appellee

to come to the United States for a hearing in accord-

ance with Section 503 of the Nationality Act of 1940

upon the question of his nationality. This overrules

the cases of Kawaguchi, supra, and Ishimarii, supra.

In the Katvaguchi case the Court said:

''Where such an application is made in good
faith and the claim of citizenship has a substan-

tial basis, such a certificate must issue to enable

the applicant to travel to the United States for

the limited purpose of attending and testifying

at the trial of his pending action."

In the Ishimarii case the Court said:

''By this order the District Court but took a step

toward final disposition of the merits of the case."

It is clear from the above quoted that the opinion

in the Katvaguchi and Ishimarii cases and the opin-

ion in the instant case are inconsistent.

SUMMARY AND CONCLUSION.

1. The opinion is inconsistent with the opinion in

the case of Wong Wing Foo without specifically over-

ruling it.

2. The opinion is inconsistent with the case of Mar

Gong without specifically overruling it.
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3. The opinion is inconsistent with the cases of

Kawagiichi and Ishimaru without specifically over-

ruling them.

While the Court states, ^^We disagree with, and de--

cline to follow, decisions holding that District Courts

had jurisdiction to make such orders in actions under

Section 503 of the Nationality Act of 1940, 8 U.S.C,

Section 903," it is not clear whether or not the

Kawaguchi and Ishimaru cases are specifically over-

inled. In view of the quotations from the Kawaguchi

and Ishimaru cases, it would appear that they can-

not be distinguished in principle.

In final conclusion we submit the statement of the

Supreme Court in the late case of Johnson v. Eisen-

trager, 70 S.Ct. 936 where it said:

''The years have not destroyed nor diminished

the importance of citizenship nor have they

sapped the vitality of a citizen's claims upon his

government for protection. If a person's claim

to United States citizenship is denied by any of-

ficial. Congress has directed our courts to enter-

tain his action to declare him to be a citizen 're-

gardless of whether he is within the United States

or abroad.' 54 Stat. 1171, 8 U.S.C. Section 903,

8 U.S.C.A. Section 903."

Dated, Seattle, Washington,

AprH 28, 1954.

Respectfully submitted,

Edwakds E. Merges,

Attorney for Appellee

and Petitioner,



Certificate of Counsel.

I hereby certify that I am counsel for appellee and

petitioner in the above entitled cause and that in my
judgment the foregoing petition for a rehearing is

well founded in point of law as well as in fact and

that said petition for a rehearing is not interposed for

delay.

Dated, Seattle, Washington,

April 28, 1954.

Edwards E. Merges,

Attorney for Appellee

and Petitioner.




